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Liquidation:

A pathway to
a fresh start.

Shaw Gidley provides viable solutions to financially unviable
situations. Liquidation is an outcome that can relieve you of
your debt stress and put you on the path to a freer future.
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Who We Are

Shaw Gidley Insolvency and Reconstruction is a regionally based NSW insolvency
firm specialising in business recovery, liquidation and bankruptcy with offices
located at Newcastle, Port Macquarie and on the Central Coast.
We are proud members of Chartered
Accountants Australia & New Zealand and
Australian Restructuring Insolvency and
Turnaround Association of Australia.
In providing our specialist services we
strictly adhere to best practice guidelines,
and the ethical principles espoused by our
professional bodies. As registered liquidators
and registered trustees our conduct is
primarily regulated by the Corporation Act
& the Bankruptcy Act.
Between our three offices we have
20 specialist staff and over 100 years
combined specialist experience in the
insolvency and reconstruction profession.
We have detailed experience in all forms
of personal and corporate insolvency and
reconstruction activities.
Our focus is on small to medium
companies, and individuals subjected to
financial distress.

We are one of the few regional firms with
a dedicated personal insolvency team and
corporate insolvency team.
Despite being Chartered Accountants,
we do not practice in any of the other
disciplines of accounting such as taxation,
audit and general compliance work.
Our principals are fully qualified specialist
insolvency practitioners and have
experience in all sectors of commerce
and industry.
Our principals are recognised for their
knowledge, experience, integrity and
efficiency in providing effective practical
solutions for companies and individuals
facing insolvency concerns.

Understanding
Liquidation
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What is
Liquidation?
Liquidation (also referred to as “winding up”)
is a process whereby a company’s financial
affairs are dissolved, the assets of the company
distributed fairly to its creditors, members and
the company’s existence comes to an end.
Liquidation occurs either because a company
is insolvent, meaning it is unable to pay all of
its debts, or it is solvent however its members/
shareholders want to realise the capital and/or
profits generated by the company and end the
company’s existence.

How to know when to consider Liquidation?
There are certain indicators to determine whether a company is insolvent, or at risk of becoming insolvent. These
indicators may be used not only to demonstrate insolvency after the fact, but also guide companies to take early action.
The most effective early action is to seek specialist insolvency advice from Shaw Gidley in an attempt to turn around the
business before any resulting liquidation. These indicators include:
• Continuing losses.
• Overdue Commonwealth and State taxes.
• Liquidity ratios below 1.
• Poor relationship with present Bank, including inability to borrow further funds.
• No access to alternative finance.
• Inability to raise further equity capital.
• Suppliers placing the company on COD, or otherwise demanding special payments before resuming supply.
• Creditors unpaid outside trading terms.
• Issuing of post-dated cheques.
• Dishonoured cheques.
• Special arrangements with selected creditors.
• Solicitors’ letters, summons[es], judgments or warrants issued against the company.
• Payments to creditors of rounded sums which are not reconcilable to specific invoices.
• Inability to produce timely and accurate financial information to display the company’s trading performance and
financial position, and make reliable forecasts.
These indicators should be used to monitor a company’s performance and to determine whether or not urgent action
must be taken to avoid insolvency. If insolvency is suspected, expert advice should be sought urgently on the options
available in order to deal with the company’s financial issues and maximise the return to stakeholders.
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What are the different
types of liquidation?
There are 3 main types of liquidation:

1
2
3

Court Liquidation
Usually initiated by an application from an unpaid creditor of the company owing them money, this type
of liquidation is ordered by the court. The applicant must demonstrate to the court that the company is
insolvent, or deemed insolvent. If satisfied, the court will appoint a liquidator. Once the application is made,
the company can no longer appoint a liquidator themselves (nor select their own).

Creditor’s Voluntary Liquidation
Here, 75% majority of the shareholders determine that the company is insolvent and unable to pay
its debts and resolve to place the company into liquidation and appoint a liquidator of their choosing.

Members Voluntary Liquidation
This liquidation is available for solvent companies where the members/shareholders no longer wish to retain
the current structure of the company. This may occur when a company is no longer needed, or it is not
serving a useful purpose. In a member’s voluntary liquidation all creditors are paid in full, with any surplus
assets being distributed to its members/shareholders.

What is the role of a liquidator?
The role of the liquidator is essentially to collect
and realise the company’s assets and, where
possible, make a distribution to the creditors.
And, only then, to the members/shareholders.
The liquidator will:
• Identify, protect, and realise the assets
of the company
• Undertake investigations into the financial
affairs of the company
• Recover any voidable transactions
• Issue reports to ASIC and creditors
• Distribute surplus funds to creditors
• Distribute funds to shareholders
(subject to creditors being paid in full)
• Apply to ASIC to deregister the company.
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The Liquidation Process:
Step by Step
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What is the
liquidation process?

The liquidation process aims to serve a number of broad
objectives, including:
• Transparency by way of an independent third-party investigation of the affairs of
the company and communication of any matters to employees, creditors, and other
stakeholders, including government agencies.
• Identify and report any behaviour which is deemed to be inequitable or unfair, and
seek to either punish or deter such behaviour.
• Fair and equitable distribution of a company’s resources amongst its creditors.

The liquidation process can be broken down into the following stages:
• The majority of matters are finalised within 3-6 months (subject to ASIC clearance
being received).
• Matters taking beyond 3-6 months usually require further work to be undertaken
as outlined below or may be subject to receiving ASIC clearance. In most cases,
the liquidation is completed within 12 months but is subject to conclusion of the
outstanding issues.

06

LIQUIDATION : A PATHWAY TO A FRESH START

How is a Liquidation
Commenced?
The way in which a liquidation is commenced
varies depending upon the type of liquidation
to be undertaken.

1

Court Liquidation
A Court Liquidation may be started by creditors, directors, shareholders or ASIC. Most court liquidations are
commenced by a creditor of a company in response to unpaid debts.
Typically, to start a court liquidation process, a creditor will serve a statutory demand on the company to pay
a debt pursuant to Section 459E of the Corporations Act, giving the company 21 days to pay the debt.
In the event that the demand expires without payment, the company is presumed to be insolvent and the
creditor may lodge an application to the court which will be served on the company’s registered office,
advertised on the ASIC Published Notices website and a copy of the notice lodged with ASIC.
The notice served on the company will have a return date at which time the court will set a date for the
hearing. It is at the hearing that the court may order that the company be placed into liquidation at which
time a liquidator will be appointed.

2
3

Creditor’s Voluntary Liquidation
A creditor’s voluntary liquidation commences when the directors of the company determine via a
resolution that the company is insolvent and should be placed into liquidation. The directors then
convene a meeting of shareholders of the company. A 75% majority of the shareholders at the
meeting must resolve that the company is insolvent and unable to pay its debts and so place the
company into liquidation and appoint a liquidator of their choosing.
This liquidation can also occur at the end of a voluntary administration if creditors vote for a company
to be liquidated, or a deed of company arrangement has been terminated.

Members Voluntary Liquidation
A member’s voluntary liquidation is commenced by the directors of the company resolving at a meeting
that the company is solvent and able to pay its debts in full within one year. At this meeting, a declaration
of solvency is tabled and executed by the directors. The directors then convene a shareholders meeting at
which 75% majority of shareholders in attendance decide to place the company into member’s voluntary
liquidation and appoint a liquidator of their choosing.
A member’s voluntary liquidation is used for solvent companies, however, solvent companies can also be
wound up by the court. Court appointments to solvent companies are common, where there is a conflict with
the control or conduct of the company and its members are unable to reach a resolution, or can not agree to
appoint a liquidator voluntarily.
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What investigations does a
liquidator carry out?
A liquidator of an insolvent company is required to investigate
the affairs of the company. The liquidator must investigate:
• Why a company is insolvent
• When a company became insolvent

Effect of Liquidation:

• What happened to the business operated by the company

on Creditors

• A potential insolvent trading claim against the director(s)

There are 2 types of creditors: secured
creditors and unsecured creditors.

• If any void transactions have been entered into and can be overturned
• Any possible offences committed by the company officers
• If any other recoveries can be made.

In undertaking these investigations, the liquidator has specific
powers which include:
Holding public examinations of relevant parties
• Can demand books and records of the company and gain access to
property
• Will generally look to third parties to obtaininformation and records
• Undertake searches of public databases to identify property.
The liquidator must identify any offences committed by the directors
and report these offences to the Australian Securities and Investment
Commission (“ASIC”) who may, depending upon the offences identified
undertake further investigations, and if need be, fund the liquidator
to undertake those further investigations with a view to potentially
prosecuting the directors.

Can a Liquidator realise Directors’
personal assets?
A liquidator cannot realise any assets owned personally by
the director(s) and can only take possession of a company’s
assets. However, if a liquidator can prove that the director(s)
has taken company assets, the liquidator may commence legal
proceedings against the director for the recovery of those
assets. If a company has loaned money to the director(s), the
liquidator will seek to recover the money and if necessary may
commence legal proceedings to recover the same.

Secured creditors’ rights are generally not
affected by liquidation. It is common for
secured creditors to allow liquidators to
sell the assets they have security over and
account to them for the proceeds of the same.
A secured creditor has the ability to prove
in the liquidation for any shortfall after their
security is realised.
Unsecured creditors, however, lose their
right to recover money from a company, but
are able to prove their debt for dividends in
the liquidation. The amount of the dividend
depends on the amounts recovered by the
Liquidator after payment of their fees.
Unsecured creditors who are owed employee
entitlements are afforded a priority in the
dividend process.

on Directors
A director’s powers are suspended, meaning
that the director can no longer act on behalf
of the company. Accordingly, directors are
prohibited from selling or realising any assets
of the company or signing documents on the
company’s behalf.
Directors have an obligation to assist the
liquidator in the conduct of the liquidation until
it is finalised.
Where a director was director of another
company (within 7 years prior) that entered
into liquidation, or ceased to be a director
within 12 months of another company
entering into liquidation, the director may be
disqualified from managing a corporation for
up to 5 years.
For more detailed information on the effect
of liquidation on Directors, please visit www.
shawgidley.com.au

What is
Insolvent
Trading?
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When is a company
insolvent?
A company is insolvent when it cannot pay
its debts when they are due.

The Liquidator will carry out investigations to determine the point in time which the
company became insolvent and a reasonable person should have suspected that the
company was insolvent. Any debts that were incurred from that time, which remain
outstanding at the date of liquidation, will form the quantum of an insolvent trading
claim. The liquidator may obtain an order against the director personally to repay the
quantum of the insolvent trading claim.
In addition to the above, the consequences of insolvent trading include the following:
• Disqualification from managing a company
• Order to pay civil and/or criminal penalty of up to $220,000
• Jail term for up to 5 years.
Directors can prevent insolvent trading by:
• Actively monitoring the solvency of their company and investigating any financial difficulties
• Obtaining advice from an appropriately qualified person when necessary
• Considering and acting appropriately on that advice in a timely manner.
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Can a liquidator
recover assets
disposed
of prior to
liquidation?
Yes. Liquidators have the power to recover assets,
or compensation, disposed of prior to the liquidation.
As part of the liquidator’s statutory investigations,
they are required to investigate such asset disposals
and other transactions of voidable nature and report
these transactions to creditors. These voidable
transactions include:
• Uncommercial transactions
• Unreasonable director related transactions
• Creditor defeating disposition
In the event that an asset is disposed of prior to
the company entering into Liquidation, it would
be necessary to demonstrate that the asset was
acquired, or disposed of, for market value which
should be supported by an independent evaluation in
most circumstances.

How long does the Liquidation take?
The timing for completing the liquidation will depend on
the nature of the assets and whether transactions of
avoidable nature have been identified.
There are many factors that can delay the finalisation of a
liquidation including but not limited to:
• Nature and value of assets
• Nature and value of voidable transactions
• Offences identified and obtaining ASIC clearance
• In the event that a dividend is payable to creditors
obtaining the relevant tax clearance and attending to
the dividend process.
Liquidation of a company with no assets and minimal
creditors is usually completed within 3 – 6 months.

A Liquidator is required to carry out certain
investigations and provide a statutory report to
creditors within 3 months of their appointment at
which time they are required to provide an estimate
of the timing of the finalisation. A Liquidator is also
required to report to the Australian Securities and
Investments Commission within 6 months of his
appointment, identifying any misconduct of current or
former officers of the company. This report is assessed
by ASIC and if satisfied, ASIC provides clearance to
the Liquidator to proceed with the finalisation of the
Liquidation. Depending upon the offences identified,
ASIC may require further reports and investigations be
carried out by the Liquidator with a view to potential
prosecution of the current or former office holders.
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Can Creditors request
further information?
Yes. Creditors have certain rights in liquidations including:
•

Requesting a meeting (subject to certain criteria)

•

Request specific information relating to the Liquidation in writing.

The Australian Restructuring Insolvency Turnaround Association (ARITA) has published an information sheet titled Creditors Right in
Liquidations which is required to be sent to all known creditors in the Liquidators initial report. A copy can be obtained from www.arita.com.au .

What actions does the liquidator take immediately upon their appointment?
Set out below is a summary of important actions that a Liquidator takes upon their appointment:
Bank accounts
The liquidator takes control of the company’s bank
accounts by writing to all known major institutions
requesting details of any accounts held in the company’s
name. These accounts are subsequently closed and to
the extent that they contain funds, the liquidator will
direct these funds be transferred into a specific account
established for the purpose of the liquidation.
Books and Records
The liquidator will attend the company’s premises and
secure all of the company’s available books and records.
This may include taking possession of computers
containing records and/or backups of all electronic records.
In addition to the above the Liquidator will write to known
parties demanding they provide all books and records
relating to the Company in their section pursuant to section
530A and 530B of the Corporations Act. The parties to
which the Liquidator may write may include:
• Company’s accountant and/or lawyers
• Directors and shareholders
• Former directors and shareholders
• Banks and/or other financiers
Decision to trade or cease trading
Immediately upon the appointment of the liquidator, if the
company is still trading, they will undertake a quick analysis
to determine whether the business should continue to trade
in order to extract ongoing concerns, sale of the business
and/or complete current works in progress and maximise
the value of its assets.
Terminate employees
If the company is trading, the liquidator will generally
terminate the employees immediately. To the extent that
their unpaid employee entitlements (with the exception of
superannuation) employees will be notified of the FEG’s
scheme and encouraged to submit a claim in order to
receive their outstanding entitlements.

The liquidator will provide a separation certificate, if
requested to enable employees to access any federal
benefits. It is important that the company attends to the
lodgement of its final STP lodgement with the ATO to enable
the former employees to complete their individual income
tax returns in due course.
Notify creditors including statutory authorities
Immediately upon the commencement of the liquidation,
the liquidator will notify all known creditors of the company,
including statutory authorities within 10 business days in
a Creditor’s Voluntary Liquidation or 20 business days in a
Court Liquidation.
Any suppliers with accounts in the company’s name
are requested generally to cancel the accounts unless
continuing to trade under the direction of the liquidator.
Assets subject to specific leases
It is quite common for businesses to have entered into
some form of lease or shuttle mortgage in respect of
asset finance. The financiers are requested to provide the
liquidator with the amount required to payout the contracts/
agreement. At the same time, the liquidator will arrange for
a valuation to be undertaken on the assets subject to the
lease. In the event that the valuation exceeds the payout
figure, they will arrange for the financier to be paid in full
from the sale proceeds. The surplus funds are deposited
into the liquidator’s bank account for the benefit of
creditors.
In the event that the valuation is less than the amount
required to payout the financier, the liquidator will either:
• Disclaim the asset, enabling the financier to take
possession in accordance with their security and realise
the asset; or
• Obtain the financier’s consent to sell the asset on the
basis that the costs of realisation be paid from the sale
proceeds with the balance paid to the financier.

13

LIQUIDATION : A PATHWAY TO A FRESH START

Who do I call if
I need advice
regarding
insolvency?
If you have concerns relating to
the future financial viability of your
company, you should seek advice
from either of the following parties:
Who is advised of the liquidation?
Your Accountant
• Your accountant usually knows your business inside out and can
provide a preliminary opinion about the company’s solvency.
• In some instances, it will not be clear if a company is solvent
and your accountant may have contact with an insolvency
practitioner of their choice who you may wish to discuss these
matters further with.
• If the company is, or is likely to be, insolvent and unable to pay its
debts as and when due, then you accountant will likely refer you
to an insolvency practitioner to discuss the formal insolvency
options available and to discuss the nature and consequences
of any formal insolvency appointment.

Your Lawyer
• If your concerns regarding the company’s solvency stem from
legal action, your lawyer may be able to advise you in relation
to those issues.
• Alternatively, they will refer you to an insolvency practitioner
to discuss.

Insolvency Professional
• You may wish to seek advice directly from an insolvency practitioner.
Ordinarily insolvency practitioners, such as Shaw Gidley, offer free
initial consultation and advice on a confidential basis.
• An insolvency practitioner can also provide you with advice on
how to potentially restructure your company’s affairs through a
voluntary administration, small business restructure or enter safe
harbor protection.

The liquidator will write to all parties who are
owed money from the company including
employees and creditors of their appointment.
In addition, the liquidator will also notify any
contingent creditors of the company as well
as any secured parties who hold a registration
over company assets who appear on the
Personal Property Securities Register.
A notice of the appointment of the liquidator
is advertised on the ASIC published notices
website. Credit reporting agencies will report
on the appointment of the liquidator to the
company. As such, the liquidator’s appointment
may appear online should a creditor search
for the company’s name on search engine
providers such as Google.
The liquidator will provide notice of their
appointment to other various parties such
as statutory authorities (ASIC, ATO, State
Revenue Offices), various banking institutions,
utility providers (electricity, phone and internet)
and the like.

Can I start another company
and carry on a similar business?
Directors can incorporate another company
and commence trading a similar business
unless they are bankrupt or have been
disqualified from managing a company by ASIC.

LIQUIDATION : A PATHWAY TO A FRESH START

What is Phoenix
Activity?

Illegal phoenix activity is where a new company is created to continue the business of an
existing company that has been deliberately liquidated to avoid paying outstanding debts,
including taxes, creditors and employees. Illegal phoenix activity involves transferring a
business and/or its assets to a new company without paying true market value.
A phoenix can be legitimate if the company genuinely fails, a liquidator is appointed, and
the assets are sold at their market value or best price obtainable, having regard to the
circumstances in existence at the time. Directors may wish to discuss these matters with
a registered insolvency practitioner or specialist insolvency lawyer and seek advice in this
regard to ensure they are not seen to be undertaking illegal phone activity.
Some of the signs of an illegal phoenix include:
•

Transferring assets or the business, before the liquidator’s appointment,
usually at below market value;

•

Carrying on the business of the old company, using the same contact details,
website, etc. and continuing to trade from the same premises;

•

Setting up the new company with the same or similar name;

•

Appointing someone else as a director with the decision making of the business
continuing with the previous director(s) in charge; and

•

Only paying certain mission critical suppliers and creditors of the old company
and usually avoiding payment of other creditor debts including statutory liabilities
such as the ATO.

Government bodies have increased their focus on illegal phoenix type of activity. The ATO
have set up a new phoenix taskforce. ASIC’s liquidator funding model has now increased
its focus in funding matters where illegal phoenix activity appears to have occurred.
New laws have also been introduced to stop so called “creditor-defeating dispositions” being
dispositions at below market value (or best price reasonably obtainable) with the effect of the
disposition being that the property is no longer available for the benefit of the company’s creditors,
or significantly delays the process of making the property available to creditors. Both the court
and indeed ASIC now have powers to remedy any such attempt to defeat creditor claims.
Accordingly, creditors should seek appropriate advice in relation to these matters.
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What about ASIC
disqualification or director
banning as a result of placing
my company into liquidation?
ASIC may disqualify a person from managing a corporation for up to five years provided a person has been the officer
(as at the date of liquidation or within 12 months) of two or more failed corporations within seven years that have been
wound up and their liquidator has lodged a report with ASIC regarding the corporation’s inability to pay its debts.
This by no means is an automatic disqualification. Disqualification is not always pursued by ASIC even if all the criteria
have been made out with ASIC considering the severity of the conduct in question and whether disqualification would
be in the public interest.
The steps required to disqualify an individual can be broken down as follows:
• The person must satisfy all requirements namely, having been an officer of 2 or more Corporations that entered into liquidation
of which they were an officer either at the time of the liquidation or within the preceding 12 months and that a liquidator lodged a
report on offences committed.
• ASIC have properly served notice on the person they wish to disqualify giving them an opportunity to be heard; and
• ASIC must have consideration to various factors set out in section 206F(2)
If ASIC disqualifies a person, they must serve notice under s206F(3)
The ASIC banning order may be challenged either by a review to the Administrative Appeals Tribunal or seeking final review of the
matter. Accordingly, disqualification is not easily achieved, is a time-consuming and expensive process for ASIC to pursue and
therefore may not always be pursued.

What alternatives are there to Liquidation?
There are alternatives available.
If you are considering possible liquidation, we recommend you contact one of our experienced principals immediately to explore all
possible alternatives. During our free initial confidential consultation we will work through all the possible alternatives to derive the
best possible solution tailored to your needs.
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